Ownership of Land

The general principles of land ownership are set forth in the Constitution of the Russian Federation, adopted in December 1993.Article 9 of the Constitution establishes the principle of private ownership of land but does not, however, stipulate the procedure for the transfer of land (which had historically been owned by the state) into private ownership. This legislative vacuum has prompted a rise in the number of regional laws and regulations, as well as Presidential Decrees, adopted in an attempt to regulate various land issues. Such regional initiatives, however, have raised a more serious concern with respect to the overall validity of all of the regional laws on land ownership. According to Article 72 of the Constitution, decisions on issues regarding the possession, use, and disposal of land are the joint responsibility of the federation and its constituent entities. Article 76 of the Constitution further provides that a federal law must govern such issues of joint responsibility. Such federal law may be supplemented by laws and other regulations which the constituent entities of the federation may issue in compliance with the federal law in question. In addition,Article 36 of the Constitution provides that a federal law must determine the “terms and procedures of land use.”

The Land Code therefore represented a significant reform, particularly because of the federal sanctions and encouragement that it gives to the creation of private ownership rights in land. Although fundamental terms and procedures of land use are determined in the Land Code, it provides that other federal laws will have to be adopted.The Land Code has limited applicability to agricultural land, as it is expressly provided that the circulation of such land is the subject of a separate federal law.

The possession, use, and disposal of land plots designated for agricultural use are regulated by the Circulation Law. Not all agricultural land, however, is subject to the Circulation Law. It does not extend, for example, to those land plots which were provided to individuals for the construction of individual homes or garages, or for carrying on a smallholding or dacha garden; such land plots being covered by the provisions of the Land Code.Agricultural land plots may be held by right of ownership, perpetual (indefinite) use, lifelong inheritable possession, or free fixed-term use, and such plots may also be leased. Ownership of land plots in state or municipal ownership is to be awarded to individuals and legal entities, as a rule, through bidding by tender or auction. Such bidding may also be held during such land plots’ lease when they are claimed by two or more potential lessees – the organization of such tenders or auctions being described in Article 38 of the Land Code. However, an important exception to this general rule exists until 1 January 2008: owners of existing buildings, facilities or structures located on land owned by a third party now enjoy the pre-emptive right to purchase or lease the land plot beneath such buildings.

Although there is no express provision permitting land ownership by foreigners, the Land Code may clearly be interpreted as allowing such ownership, except in cases where it is specifically prohibited.The rights to acquire land ownership rights under existing buildings or for construction are equally applicable to foreigners, subject to the following restrictions set out in the Land Code:

• The relevant rights must always be paid for and can never be granted free of charge; and

• Foreigners are specifically prohibited from owning land plots in border areas (a list of which is to be drawn up by the President), or in other special territories of the Russian Federation pursuant to other federal laws. Additionally, the President may establish a list of types of buildings and other structures to which pre-emptive buy-out or lease rights to land plots for foreigners may not apply. Under the Implementing Law and pending the preparation of the Presidential list, the border restrictions apply to all border areas. Foreigners are also prohibited from owning agricultural land. The Circulation Law further specifies the rights to agricultural land that may be granted to foreign nationals and foreign legal entities (and stateless persons): those in this category may only lease agricultural land plots.This restriction on foreign legal entities also extends to Russian legal entities in which the equity participation of foreign nationals, foreign legal entities, and/or stateless persons exceeds 50%. Pursuant to recent amendments to the Federal Law On Mortgages (Real Property Pledges), it may now be possible for foreigners to mortgage certain categories of agricultural land. Mortgage rights do not, however, automatically entail ownership rights. Under the Land Code, the rights to land now consist of ownership (by the state, municipalities, private individuals, and legal entities), perpetual or indefinite use, free fixed-term use, lease, lifelong inheritable possession, and easements.
(from Doing Business in Russia, a reference booklet prepared by an international legal firm)
